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RECENT AMERICAN DECISIONS. 

Court of Errors and Appeals of Maryland. 

MARY E. TWIGG and JESSE TWIGG, her Husband, v. A. J. RYLAND. 

Any one owning or keeping an animal that he knows to be of a ferocious dispo- 
sition, accustomed to attack or bite mankind, is bound to restrain such animal at 
nis peril. 

Allowing a dog to be kept on the premises does not render the owner of the pre- 
mises liable for injuries inflicted by the dog away from the premises if such owner 
did not own or have control of the dog. 

The onus is on the plaintiff to prove the knowledge of the owner or keeper of the 
vicious propensities of the animal, if it be of a domestic nature, though it is other- 
wise where it is of a wild and untamable nature. 

Knowledge of a servant or wife is not knowledge of the owner or keeper, unless 
it be a servant who has general charge of the keeping of the animal. 

To charge the defendant he must be shown to have knowledge that the animal is 
inclined to do the particular kind of mischief that lias been done. 

This was an action brought by the appellants in the court below 
to recover damages for injuries from the bite of a dog. The facts 
are sufficiently stated in the opinion. 

€r. W. Thomas and A. B. McKaig, for appellants. 

J. A. McHenry, Wm. M. Price and M. K. Douglas, for ap- 
pellees. 

The opinion of the court was delivered by 

Alvey. J. — The appellants in this case were the plaintiffs below. 
and they brought the action to recover of the defendant for injuries 
received, by the female plaintiff, by the bite of a dog, alleged to 
have belonged to or to have been kept by the defendant, with 
knowledge that the dog was ferocious and dangerous. 

In regard to the law of the case it is well settled that if any 
person keeps an animal, mansuetos natural, of a ferocious or vicious 
disposition, accustomed to bite or attack mankind, knowing that it 
is possessed of such disposition or vicious propensity, he is bound 
to restrain such animal, at his peril ; and if he allows it to escape 
or go at large he is liable for all the injury it may inflict by attack- 
ing persons in consequence of such ferocious propensity. 

As declared by the Queen's Bench in May v. Burdett, 9 Q. B. 
101, " Whoever keeps an animal accustomed to attack and bite 
mankind, with knowledge that it is so accustomed, is prima facie 
liable in an action on the case, at the suit of any person attacked 
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and injured by the animal, without any averment of negligence or 
default in the securing or taking care of it. The gist of the 
action is the keeping the animal after knowledge of its mischievous 
propensities." 

The owner or keeper of the dog or other domestic animal must 
be shown to have had knowledge of its disposition to commit such 
injury, and the burden of proving this fact is on the plaintiff, 
though it would be otherwise if the animal was of a nature to be 
fierce and untamable, such as bears, tigers, etc. : Spring Co. v. 
Edgar, 99 U. S. 654. 

The notice which will charge the owner or keeper with liability 
for the vicious conduct of the animal must be notice that it was 
inclined to do the particular mischief that had been done. Hence, 
notice that a dog is ferociously disposed toward cattle is no notice 
that he will attack persons. It is not necessary to show that the 
owner or keeper of a vicious dog has seen the animal attack man- 
kind; but it is sufficient to show that the vicious propensity of the 
animal has in some way been brought to the knowledge of the owner 
or keeper, so as to admonish him to take the necessary precaution 
to prevent injury in the future. Hence, the question in each case 
is whether the notice was sufficient to put the owner or keeper on 
his guard, and to require him to anticipate the injury that has 
actually been done. And this duty of guarding against the vicious 
propensity of a dog or other domestic animal is imposed upon the 
keeper thereof, irrespective of the fact of ownership: Cooley on 
Torts 344. 

The question presented by the first bill of exception is as to the 
admissibility of evidence to prove the scienter. After giving evi- 
dence of the injury inflicted by the dog, the plaintiffs gave evidence 
to prove that the defendant was a butcher in Cumberland and that 
he had about his premises a colored man as an assistant, who drove 
the meat wagon and delivered meat to the customers of the defend- 
ant, and that the dog was frequently with him and generally fol- 
lowed him. They then offered to prove that this colored man 
knew that the dog was vicious and dangerous, and was disposed to 
attack and bite and injure persons, and that such colored man 
while in the employ of the defendant had told one of the plaintiff's 
witnesses that he had made known to the defendant, before the 
injury to the plaintiff, that the dog was of a vicious disposition, and 
had attacked and bitten other persons. To this offer the defendant 
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objected, and the objection was sustained by the court, and as we 
think, rightly sustained. 

It is very true, as shown by the authorities, that if the owner 
of a dog place it in the charge and keeping of a servant, the ser- 
vant's knowledge of the dog's ferocious disposition is the knowl- 
edge of the master ; but it is not true that the knowledge of any 
servant that a dog may follow or be with about the premises where 
he is employed, as to the disposition of the dog, is to be imputed 
to the master. This is clear upon all the authorities. 

The case that goes as far upon this question as any other to be 
found in the reports, and which has been mainly relied on by the 
appellants, is that of G-ladman v. Johnson, 86 L. J. (C. P.) 153, 
where notice of the mischievous propensity of the dog, given to 
the wife of the defendant, who attended to the business of her hus- 
band in his absence, for the purpose of being communicated to the 
husband, was held to be some evidence of a scienter to be con- 
sidered by the jury. 

But in delivering judgment in that case, Bovill, C. J., says: 
" I am not prepared to assent to the proposition that notice to 
an ordinary servant, or even to a wife, would in all cases be suffi- 
cient to fix the defendant, in such an action as this, with knowledge 
of the mischievous propensity of the dog. But here it appears 
that the wife attended to the milk business, which was carried on 
upon the premises where the dog was kept, and that a formal com- 
plaint as to that dog was made to the wife, when on the premises, 
and for the purpose of being communicated to her husband. It 
may be that this is but slight evidence of the scienter, but the only 
question is whether it is evidence of it. I think it is." 

This case was referred to and commented upon in Good v. 
Martin, 57 Md. 610, 611. And in the case of Stiles v. Cardiff 
St. Nav. Co., 33 L. J. (Q. B.) 319, where a similar question arose, 
the Lord Chief Justice said that notice of the vicious propensity of 
the dog given to porters or servants employed about the premises 
would not suffice ; but that if brought home to a person who had 
the general management of the yard in which the defendants them- 
selves could not be supposed to be acting, and who had authority to 
say whether a dog should be kept there or not, or whether it should 
be chained up or not, it would be otherwise. 

The case of Baldwin v. Casella, L. R., 7 Exch. 325, proceeded 
upon the ground that the defendant had deputed to his coachman 
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tlie care and control of the dog, and therefore a notice to him of 
the vicious nature or propensity of the dog was notice to the 
master. And there is nothing in the case of Appleton v. Percy, 
L. R., 9 C. P. 647, that in any way contravenes the principle of 
the previous cases to which we have referred. We are clearly 
of opinion, therefore, upon the facts as stated in the bill of excep- 
tion, that the knowledge, whatever it may have been, of the negro 
man, in regard to the propensity of the dog, was not legally imput- 
able to the defendant ; and especially were not the declarations of 
the negro man evidence against the defendant. The man himself 
should have been called as witness. 

Of the several prayers offered by the plaintiffs, those granted 
would seem to have given the plaintiffs the benefit of all the law to 
which they were entitled, and that, too, in a most liberal form ; and 
those rejected were clearly erroneous, and therefore properly 
rejected. The fourth and fifth prayers rejected by the court 
appeared to have been based entirely upon the evidence that was 
offered, but which was excluded by the court upon objection. 

The evidence not being before the jury, of course it could not be 
made the basis of an instruction to them. Besides, those prayers 
did not even require the jury to find that the vicious disposition of 
the dog was to attack and injure mankind, but simply that the dog 
was of vicious or dangerous propensities. This alone was a defect 
which made them misleading, and therefore required their rejection. 
Judge v. Cox, 1 Stark. 285 ; Wood on Law of Nuisances, § 761. 

The seventh prayer asked the court to say that there was no 
sufficient evidence to be submitted to the jury, of any contributory 
negligence on the part of the female plaintiff in bringing about the 
injury complained of, to defeat the right to recover. The prayer 
was properly rejected; for although the evidence is manifestly very 
meagerly and defectively set out in the record as to the precise 
circumstances of the injury, yet it is stated in a general way that 
evidence was given " tending to prove that the plaintiff (Mary) 
knew the said dog, and knew that he was a dog liable to attack 
persons, and was of a fierce disposition, and that she had encouraged 
the dog to be in and about her premises prior to said injuries." If 
she had cultivated a familiarity with the dog, and encouraged him 
to come to her house and be about her, with knowledge of his dis- 
position, it was certainly evidence to go the jury upon the subject 
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of contributory negligence on her part, and the court was therefore 
right in refusing the prayer. 

The first prayer on the part of the defendant, which was granted, 
we do not understand to be seriously questioned. But the third 
and fourth prayers of the defendant, which were granted by the 
court, are questioned by the plaintiffs. The third prayer sought 
to preclude the right to recover upon the ground of contributory 
negligence on the part of the female plaintiff, Mary, and if the 
facts therein enumerated were found by the jury, they certainly 
constituted a good ground of defence. Cooley on Torts 346. 

In granting the fifth prayer, the jury were instructed that if they 
found that the dog committing the injury did not belong to the 
defendant, but was at the time the exclusive property of the defend- 
ant's son, a young man over twenty-one years of age, and that the 
latter " had sole charge, custody, and control of said dog, and 
that the defendants never had the custody, care or control of said 
dog, and that the injury complained of occurred off the premises of 
the defendant, and upon the premises of the plaintiff, Mary E., a 
half mile away," then the defendant was not liable, although the 
jury might " find that the defendant allowed said dog to be kept 
by his son on or about his premises." This instruction we think 
unobjectionable. The defendant, to be liable for the vicious con- 
duct of the dog, must have been either owner or keeper of the 
animal, or had some control of him. If he was neither owner or 
keeper, and had no control of the dog, and the injury was done 
away from his premises and out of his presence, it is difficult to 
perceive upon what principle he could be held liable. 

In the case of Auehmuty v. Ham, 1 Denio 495, where the 
damage was done by the dog away from the premises of the defend- 
ant, it was held not to be sufficient to render the defendant liable, 
that the dog belonged to the defendant's hired man-servant, who 
kept the dog at the defendant's house during the day but took him 
away at night. 

The principle of that case would seem to apply fully to this, and 
be an authority for granting the fifth prayer of the defendant, if 
any authority were needed. 

Finding no error in the rulings of the court below, we must 
affirm the judgment. 

The keeper of animals fer<s naturce, facie liable without notice for any dam- 
such as lions, tigers and the like, is prima age that one may receive from them. 
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And in such case, it is not necessary for 
the plaintiff in his declaration to aver 
negligence in the owner or keeper, for the 
reason, that such animals are by nature 
fierce and dangerous, and their owner is 
supposed to be acquainted with their 
nature. Sec Congress Spring Co. v. 
Edgar, 99 U. S. 645 ; the leading ease of 
May v. Burdett, 9 Q. B. (N. S.) 101 ; 
and the cases cited below. 

The owner or keeper of animals man- 
suetoz natural, such as horses, oxen, cows, 
sheep, swine, dogs, etc., can on the other 
hand only be rendered liable by proving 
notice of their mischicvious propensities, 
and such notice must be averred in the 
declaration. 

There is, however, no distinction be- 
tween the cases of keeping an animal 
which breaks through the ordinary tame- 
ness of its nature and becomes fierce, 
and is known by its owner or keeper 
to be so, and the keeping of one, feral 
naturtz : Jackson v. Smithson, 15 M. 
& W. 563; s. o. 15 L. J. Ex. 311 ; 
Popplewell v. Pierce, 10 Cush. 509. 
Prima facie he who keeps a dog or any 
other animal which is ordinarily of a 
quiet and domestic nature, after notice 
that such animal has done hurt, has 
exhibited a fierce and threatening dispo- 
sion towards or has made an attack upon 
a person, biting or injuring him, is there- 
upon made liable in an action for dam- 
ages : May v. Burdett, 9 Q. B. (N. S.) 
101 ; Congress Spring Co. v. Edgar, 99 
U. S. 645 ; Perkins v. Mossman, 44 N. 
J. L. 579 ; Pickering v. Orange, 1 111. 
338; Kightlinger v. Egan, 75 Id. 141; 
8. C. 64 Id. 235 ; Wormley v. Gregg, 65 
Id. 251 ; Partlow v. Haggarty, 35 Ind. 
178; Durden v Barnett, 7 Ala. 169; 
Marsh v. Jones, 21 Vt. 378 ; Dearth v. 
Baker, 22 Wis. 73 ; McCaskiil v. Elliot, 
5 Strob. 196 ; Murray v. Young, 12 
Bush 337 ; Barclay v. Leonard, 4 Den. 
500 ; Campbell v. Brown, 19 Penn. St. 
359. Most of the cases above cited 
lay down the rule, that the gist of the 
action is the keeping with notice or 



knowledge of the vicious propensity, and 
that an averment of negligence in the 
declaration is not necessary. The fol- 
lowing cases are explicit upon this point ; 
May v. Burdett, supra ; Congress Spring 
Co. v. Edgar, supra ; Campbell v. 
Broum, supra ; Poppenwell v. Pierce, 
supra ; Jackson v. Smithson, supra ; Dur- 
den v. Barnett, 7 Ala. 169. 

A man may keep a dog, which he 
knows is disposed to bite, but in such 
keeping he takes upon himself all risks, 
and renders himself liable for all inju- 
ries sustained by persons pursuing their 
ordinary callings : Logue v. Link ; 4 E. 
D. Smith 63 ; Kelly v. Tilton, 3 Kcyes 
263 ; Stumps v. Kelley, 22 111. 140. 

Negligence of the owner of an animal 
will likewise render him liable ; and 
when negligence is averred, it will not 
be necessary to aver knowledge of mis- 
chievious propensities. See Dickson v. 
McCoy, 39 N. Y. 400; Fallon v. 
O'Brien, 12 R. I. 518; Goodman v. 
Gray, 15 Penn. St. 188, where it was 
held that the owner of a horse who vol- 
untarily permits it to go at large in the 
streets of a populous city, is answerable 
to an individual who is kicked, without 
proof that he knew it was vicious. To 
the same point, see Dickson v. McCoy, 
39 N. Y. 401. 

As to the extent of the knowledge or 
notice that will charge the owner or 
keeper, it would seem that notice of 
facts which would put a careful and pru- 
dent man upon his guard, or upon 
inquiry, is sufficient notice. Under a 
count alleging a ferocious and dangerous 
disposition in a dog, proof of a knowl- 
edge of a dangerous propensity of the 
animal has been held sufficient : McCas- 
kiil v. Elliot, 5 Strob. 196. In the 
words of the court, per Wardlaw, J.. 
" To require that a plaintiff before he can 
have redress for being bitten, should 
Bhow that some other sufferer had pre- 
viously endured harm from the same 
dog, would be always to leave the first 
wrong unredressed, and to lose sight of 
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the thing to be proved in addition to one disposition is not, however, of itself 

of the means of proof." sufficient to make the owner liable to one 

Notice to the defendant of mischief bitten by the dog. To charge the owner 

to mankind on a single previous occasion he must have had knowledge of the dog's 

is sufficient. See Arnold v. Norton, 25 propensity to bite mankind : Keightlinger 

Conn. 92 ; Kittredge v. Elliott, 16 N. v. Egan, supra. 

H. 77 ; Smith v. Pelah, 2 Stra. 1264. If the mere reading of the principal 

Where the owner of a dog which has case were not sufficient to convince one 

bitten other persons, has notice of the of its correctness, as it would seem it 

fact and afterwards suffers him to be at must, the cases above cited must render 

large, and he bites the plaintiff, it is no Us correctness beyond question. On the 

answer to the plaintiff's action that the whole it is a very well considered case 

dog was generally inoffensive. Buck- and entirely satisfactory both on principle 

ley v. Leonard, 4 Den. 500. and authority. 

Knowledge that a dog allowed to run M. D. Ewell. 

at large was of a savage and ferocious Chicago. 



United States Circuit Court ; District of Oregon. 
DUNDEE MORTGAGE AND TRUST INVESTMENT CO. v. HUGHES. 

An attorney employed by a mortgagee to examine the security, and who gives 
his client a certificate of title, is not liable to a subsequent assignee of the mortgage 
for loss by reason of error in the certificate. 

A. applied to a money lender for a loan of $3000, and offered his note therefor, 
secured by a mortgage on certain real property ; B., the attorney of the money 
lender, examined the title to the real property and furnished the latter a certificate 
to the effect that A.'s title was good and the property unincumbered, and thereupon 
the loan was made on the terms proposed ; subsequently, and before the maturity 
of the note, it was assigned to the plaintiff, who foreclosed the mortgage and sold 
the property, when it was found that it was incumbered by a prior mortgage, so 
that the plaintiff did not realize the amount of his debt by $4794.35. Held, that 
there was no privity of contract between B. and the plaintiff, and that he was 
not liable to the latter for the loss. 

Demurrer to complaint. 

William H. Effinger, for plaintiff. 

The defendant in propria personce. 

The facts are stated in the opinion, which was delivered by 
Deady, J. — This action is brought to recover, among other things, 
damages to the amount of $5312.35, for losses alleged to have been 
sustained on two loans on note and mortgage, amounting to $3300, 
upon the certificate of the defendant, as an attorney at law, con- 
cerning the title of the borrower to the mortgaged premises and the 



